MEMORANDUM
TO: City of Aspen Planning and Zoning Commission
FROM: Jessica Garrow, Long Range Planner
Ben Gagnon, Special Projects Planner
Chris Bendon, Community Development Director

RE: AACP “gap issues” Code Amendments

MEETING DATE: January 17, 2012

MEETING PURPOSE:

The Planning and Zoning Commission approved an update to the Aspen Area Community Plan
(AACP) in November, 2011. One change in the document related to the authority the document
should have in land use case review. Staff recommended, and the P&Z voted, that the document
should be “guiding” in nature, meaning that development applications should not be subject to
the specific language of the AACP. This direction has also been supported by City Council.

Staff would like to get feedback from the Planning & Zoning Commission regarding the
proposed code amendments to the AACP Review Criteria. The public hearing for the code
amendments was continued from January 10, 2012 to January 17, 2012.

BACKGROUND & OVERVIEW:

Since 2000, the P&Z, HPC and City Council have often relied on certain language in the 2000
AACP as part of their review of development applications, often regarding the need for new
development to be compatible in mass, scale etc. with the surrounding neighborhood. While the
land use code contains similar language/criteria for some review processes, such
language/criteria is not included for all types of reviews. These “gaps” in the code have resulted
in review boards citing the 2000 AACP to retain authority over “compatibility” and related
issues. With the new AACP identified as “guiding” only, staff is recommending inserting
“compatibility” language into the land use code where it is not currently present, so that review
boards retain the authority they have grown accustomed to, in all type of land use review.

There are currently sixteen (16) review criteria in the Land Use Code that call for general
compliance or consistency with the Aspen Area Community Plan. Because the updated AACP is
to be used in a guiding capacity, these references need to be amended. Staff proposes replacing
these general statements with much more specific review criteria to ensure review boards retain
their existing authority. These review criteria are outlined in more detail below.

In addition, staff recommends adding criteria to the Land Use Code related to neighborhood
outreach prior to the submission of development applications. Such public outreach is
referenced in the 2000 AACP, and staff believes it is a step that should be part of the regular land
use process.
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Finally, staff recommends some changes to the review procedures related to Commercial Design
Review to ensure review authority is maintained. HPC and P&Z reviewed a code amendment
related to this in 2009. P&Z approved Resolution 17, Series of 2009, recommending City
Council adopt a code amendment changing the nature of Commercial Design Review and
Conceptual HPC Review. This is attached as Exhibit L. Staff is not proposing any changes to
this language, but has attached the language to ensure P&Z has an opportunity to review the
previously recommended language.

CobDE AMENDMENT REVIEW PROCEDURES:
The following is the review procedure for amendments to the land use code:
* Pursuant to Land Use Code Section 26.310.040, City Council is the final review authority
following a recommendation from the Planning & Zoning Commission for all code
amendments.

STAFF COMMENTS:

P&Z requested a brief overview of how some past cases have utilized the AACP. Attachement
M outlines three major redevelopment applications from the past few years — Clark’s Market,
Bidwell, and Wienerstube. The first 2 were ultimately withdrawn, and the third was the subject
of litigation. Staff has used the direction provided from the Wienerstube case to inform the
AACP gap code amendments. Specifically, staff has proposed language to create a new,
specific, requirement for neighborhood outreach as well as adding criteria to SPA, PUD, and
Subdivision that require new development be compatible with or enhance the mix of
development in the immediate vicinity of the parcel in terms of land use, density, height, bulk,
architecture, landscaping and open space, while emphasizing quality construction and design.”

Each proposed code amendment is outlined below. The amendments have been limited to
strictly address maintaining the existing authority the P&Z, HPC, and City Council currently
have when reviewing development proposals. The full text of the existing code sections, as well
as the proposed redlines, is attached in Exhibits B - K.

The proposed amendments do not address other substantive changes that are called for in the
2011 AACP - a separate P&Z meeting has been scheduled for Feb 7, 2012 to prioritize those
potential code amendments, which will be included in Council’s March work session packet.

NEIGHBORHOOD OUTREACH — EXHIBIT B
The 2000 AACP includes language that has been used by City Council to request an applicant
conduct enhanced public outreach:

e “The genuine character of our community should be measured by the quality of our
human interactions, not by the physical look or man-made artifacts or the magnificent
beauties of surrounding nature around us...We must elevate the best interest of people
and we must demonstrate our good will toward each other and all comers.” (pg 7-8 of
2000 AACP).

e *“...the character of the built environment in Aspen is maintained through public outreach
and education about quality design, historical context, and the influence of the existing
built and natural environments.” (pg 42 of 2000 AACP)
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The court in the Weinerstube case found that these AACP citations could be used to require
public outreach beyond typical noticing requirements.

Staff has added a section to the Common Development Review Procedures, section 26.304, to
require all major projects to conduct a form of enhanced public outreach. The proposed
language is written to require that any project being reviewed by City Council, or any project
deemed by the Community Development Department to be significant, must conduct some form
of public outreach prior to the first public hearing. The applicant has a choice of a number of
public outreach methods, including holding a meeting, conducting a survey, or preparing a
“enhanced” public notice that includes more detailed information than current noticing
requirements.

P&Z should consider if enhanced public outreach should be a requirement, or if it should be a
suggestion for all development proposals.

Exhibit B includes the proposed new section.

AMENDMENTS TO THE LAND USE CODE AND ZONE DISTRICT MAP — EXHIBIT C

The current code requires code changes or rezoning proposals to meet nine review criteria in
section 26.310, including the need to be consistent with the AACP. Staff proposes to replace this
criterion with the following: “Whether the proposed amendment furthers an adopted policy,
community goal, or objective.” This language is common in other communities, and reflects the
broad-based nature of debate when it comes to code amendments. Staff believes this revised
language provides the ability for P&Z and City Council to review a potential code amendment or
rezoning against community opinion and broad city policies.

A previous version of this proposal referenced a “recognized” community goal or objective.
P&Z requested staff explore the use of different language, stating that a “recognized” community
goal might not be specific enough. Staff suggests the language above, requiring that a code
amendment further an adopted policy, goal, or objective. Other alternatives could include
accepted, widely accepted, or widely recognized. Code amendments are fundamentally
different from reviewing land use cases — they should reflect the overarching community goals
and aspirations, which may not be formally adopted. The code amendment process itself enable
a broad-based conversation about how our code can implement community priorities, and staff
recommends including broad language in this instance.

Exhibit C includes the full Review Criteria text as well as the proposed changes.

VARIANCES — EXHIBIT D

Land Use Code section 26.314 includes a provision to enable property owners with a clear
hardship to request a variance from underlying dimensional requirements. This ability is
required under state and case law. This section on variances currently includes two references to
the AACP, which staff proposes eliminating. The aspirational nature of the AACP does not
translate well to reviewing on-the-ground dimensional variances. Staff’s experience is that the
AACP is not a useful tool in the variance review process.
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Exhibit D includes the full Review Criteria text as well as the proposed changes.

CONDITIONAL USES — EXHIBIT E

Land Use Code section 26.425 includes six criteria to review applications for Conditional Uses,
including one requiring consistency with the AACP. Staff proposes amending this criterion to
state: ““The conditional use is consistent with the intent of the Zone District in which it is
proposed to be located and complies with all other applicable requirements of this Title.”” When
reviewing uses that are appropriate or inappropriate for a specific location, the intent of the zone
district, as well as the compatibility of the use with the immediate area (currently a review
criteria) inform the review process in a much more meaningful way than consistency with a
community plan that is not site-specific. Staff’s experience is that the AACP is not a useful tool
in the conditional use review process.

Exhibit E includes the full Review Criteria text as well as the proposed changes.

ESA - 8040 GREENLINE REVIEW — EXHIBIT F

Any development within 150 feet of the 8040 elevation line is required go through a heightened
review with P&Z to ensure it is sensitive to the natural environment and visual quality of the
mountainside. One review criteria references the AACP Parks, Recreation, and Trails Plan,
which does not exist. Staff received feedback from the Parks Department, and they have an
adopted plan containing more specific information than the AACP, which they use to guide their
8040 Greenline referrals. Staff has proposed replacing the AACP reference with the Parks
Department plan.

Exhibit F includes the full Review Criteria text as well as the proposed changes.

ESA - STREAM MARGIN REVIEW — EXHIBIT F

Any development within 100 feet of the Roaring Fork River is required go through a heightened
administrative review with P&Z to ensure it is sensitive to the natural environment and quality of
the river. One review criteria references the AACP Parks, Recreation, and Trails Plan, which
does not exist. Staff received feedback from the Parks Department, and they have an adopted
plan containing more specific information than the AACP, which they use to guide their Stream
Margin referrals. Staff has proposed replacing the AACP reference with the Parks Department
plan.

Exhibit F includes the full Review Criteria text as well as the proposed changes.

SPECIALLY PLANNED AREA (SPA) —EXHIBIT G

SPAs provide flexibility when special circumstances exist on a parcel, and the process requires
creative land planning techniques while allowing use and dimensional variations. The first SPA
review criteria calls for consideration of “Whether the proposed development is compatible with
or enhances the mix of development in the immediate vicinity of the parcel in terms of land use,
density, height, bulk, architecture, landscaping and open space.”

There is also a review criterion requiring consistency with the AACP. Staff believes that with
some additions, the first SPA review criteria provides the ability to review the mass, scale,
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neighborhood compatibility, and design quality: ““Whether the proposed development is
compatible with or enhances the mix of development in the immediate vicinity of the parcel in
terms of land use, density, height, bulk, architecture, landscaping and open space, while
emphasizing guality construction and design.”” This change strengthens the existing SPA review
criteria and reflects how the AACP has been used to review SPAs.

Exhibit G includes the full Review Criteria text as well as the proposed changes.

PLANNED UNIT DEVELOPMENT (PUD) — EXHIBITH

PUDs provide flexibility in the planning process and encourage flexibility and innovation in
development. They allow changes to the underlying dimensional requirements if they will result
in greater compatibility with the surrounding land uses and development. The PUD criteria are
very detailed, and cover topics ranging from architectural design to transportation to site access.
The existing criteria are quite comprehensive, and allow flexibility and discretion in P&Zs and
Council’s review. The full review criteria are attached in Exhibit H - some specific sections that
address compatibility the neighborhood include Sections 26.445.050 B.1, B.2, C.1, C.2, and E.1.

There is one criterion requiring consistency with the AACP. Staff suggests amending that
criterion to reflect the mass and scale criterion in SPA: “The proposed development shall be
compatible with or enhance the mix of development in the immediate vicinity of the parcel in
terms of density, height, bulk, and architecture.”

In addition, a criterion to allow changes to the maximum density of a project is included in the
PUD section. Staff proposes eliminating the AACP language. In staff’s experience, the general,
aspirational language of the AACP does not provide meaningful direction in this instance.

Finally, there are three review criterion related to Architectural character. Staff proposes adding
similar language as the SPA change to ensure quality construction and design considerations are
included in all PUD:s.

Exhibit H includes the full Review Criteria text as well as the proposed changes.

GROWTH MANAGEMENT — EXHIBIT |

Any project that creates new net livable or net leasable space is required to go through the
Growth Management Quota System. There is one criterion requiring consistency with the
AACP. In staff’s experience, the AACP has not an effective tool in the GMQS review process.
Staff suggests amending that criterion to reflect the fact that the GMQS review is mostly
concerned with uses (what goes on inside the building), not mass and scale (what the building
looks like): ““The proposed development is compatible with or enhances the mix of land uses in
the surrounding area.”

In addition, each year City Council meets to discuss if any unused Growth Management
allotments should be rolled-over to the next year. One criterion requires consistency with the
AACP, which staff proposes to eliminate. The review is a technical accounting review, and the
AACP and other adopted area plans do not provide good direction for the review.
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Exhibit I includes the full Review Criteria text as well as the proposed changes.

SUBDIVISION — EXHIBIT J

Any project that creates new units of land is required to go through the subdivision process.
There is one criteria requiring consistency with the AACP. Staff suggests amending that
criterion to reflect the mass and scale criterion in the SPA section: “The proposed subdivision
shall be compatible with or enhance the mix of development in the immediate vicinity of the
parcel in terms of density, height, bulk, architecture, landscaping and open space.”

In addition, one criterion allows changes to Engineering standards if the proposed engineering
design is compatible with the AACP. Staff proposes eliminating the language. The Engineering
Department is supportive of the change, as they have far more comprehensive review standards
than any language contained in the AACP. In addition, staff suggests eliminating the reference
to special review in this section, as it makes more sense and is clearer if the review is handled
within Subdivision.

Exhibit J includes the full Review Criteria text as well as the proposed changes.

OFF-STREET PARKING — EXHIBIT K

The off-street parking section of the Land Use Code includes review criteria for commercial
parking facilities. One criterion requires that the location, design, and operating characteristics
of the facility be consistent with the AACP. Staff recommends eliminating this criteria. In
staff’s experience, the general, aspirational language of the AACP does not provide meaningful
direction in this instance.

Exhibit K includes the full Review Criteria text as well as the proposed changes.

REFERRAL COMMENTS:

Staff requested input from the Parks and Engineering Departments, as certain criterion
referenced their plans and work program. Their comments were incorporated into the proposed
changes.

RECOMMENDATION:
Staff recommends approval of the proposed code amendments.

RECOMMENDED MOTION:
“I move to approve the AACP gap code amendments, as outlined in Resolution No. ___, Series
of 2012.”
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ATTACHMENTS:
ExHIBIT A — Review Criteria and Staff Findings

ExHiBIT B — Neighborhood Outreach

ExHIBIT C — Amendments to the Land Use Code and Zone District Map
ExHIBIT D — Variances

ExHIBIT E — Conditional Uses

ExHIBIT F - ESA - 8040 Greenline Review and Stream Margin Review
ExHIBIT G - Specially Planned Area (SPA)

ExHIBIT H — Planned Unit Development (PUD)

ExHIBIT | - Growth Management

EXHIBIT J - Subdivision

ExHIBIT K - Off-Street Parking

ExHIBIT L —P&Z Resolution 17, Series 2009, Code Amendment on Council Call-Ups

ExHIBIT M — Examples of how the AACP has been used, Clark’s Market, Bidwell, and
Weinerstube

ExHIBIT N — Public Comment on the proposed code changes
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Residential -
Multi-Family  within  a
mixed-use building

One space per unit. 100%
may be provided through a
payment in lieu. No
requirement for residential
units in the CC and C-1 Zone
Districts.

One space per unit. Fewer
spaces may be approved,
pursuant to Chapter 26.430,
Special review and according
to the review criteria of
Section 26.515.040.

Hotel/Lodge

.5 spaces per unit. Fewer
spaces may be approved,
pursuant to Chapter 26.430,
Special review and according
to the review criteria of
Section  26.515.040. No

0.7 spaces per unit. Fewer
spaces may be approved,
pursuant to Chapter 26.430,
Special review and according
to the review criteria of
Section 26.515.040.

requirement for lodging units
in the CC and C-1 Zone
Districts.

All Other Uses (civic, | Established by special review | Established by special review
cultural, public uses, | according to the review | according to the review criteria
essential public facilities, | criteria of Section | of Section 26.515.040.

child care centers, etc.) 26.515.040.

For properties listed on the Aspen Inventory of Historic Landmark Sites and Structures, fewer
spaces may be provided and/or a waiver of cash-in-lieu fees may be approved, pursuant to
Chapter 26.430, Special review and according to the review criteria set forth below.

For lodging projects with flexible unit configurations, also known as "lock-off units,” each
separate "key," or rentable division, shall constitute a unit for the purposes of this Section.

For projects with parking requirements in multiple categories (residential, commercial, lodging
or other), the provision of on-site parking may be approved to satisfy the requirements for each
use concurrently, pursuant to Chapter 26.430, Special review and according to the review criteria
set forth below. (For example: A project comprised of commercial use requiring five [5]
parking spaces and lodging use requiring five [5] parking spaces may be approved to provide
less than ten [10] total parking spaces.) This shall not apply to parking which is provided
through a payment-in-lieu.

(Ord. No. 17-2005, 81)

26.515.040. Special review standards.

Whenever the off-street parking requirements of a proposed development are subject to special
review, an application shall be processed as a special review in accordance with the common
development review procedures set forth in Chapter 26.304 and be evaluated according to the
following standards. Review is by the Planning and Zoning Commission.



If the project requires review by the Historic Preservation Commission and the Community
Development Director has authorized consolidation pursuant to Subsection 26.304.060.B, the
Historic Preservation Commission shall approve, approve with conditions or disapprove the
special review application.

A. A special review for establishing, varying or waiving off-street parking requirements may be
approved, approved with conditions or denied based on conformance with the following criteria:

1. The parking needs of the residents, customers, guests and employees of the project have
been met, taking into account potential uses of the parcel, the projected traffic generation
of the project, any shared parking opportunities, expected schedule of parking demands,
the projected impacts on the on-street parking of the neighborhood, the proximity to mass
transit routes and the downtown area and any special services, such as vans, provided for
residents, guests and employees.

2. An on-site parking solution meeting the requirement is practically difficult or results in
an undesirable development scenario.

3. Existing or planned on-site or off-site parking facilities adequately serve the needs of the
development, including the availability of street parking.

B. A special review to permit a commercial parking facility may be approved, approved with

| 12. The project has obtained growth management approvals or is concurrently being
considered for growth management approvals.

| 23. The location, capacity and operating characteristics, including effects of operating hours,
lighting, ventilation, noises etc., of the facility are compatible with the existing land uses
in the surrounding area.

| 34. Access to the facility is from an acceptable location that minimizes staging problems,
conflicts with pedestrian flow, conflicts with service delivery and elimination of on-street
parking.

| 45. The proposed style of operation is appropriate (manned booth, key cards etc.).

| 56. The massing, scale and exterior aesthetics of the building or parking lot are compatible
with the immediate context in which it is proposed.

| 67. Where appropriate, commercial uses are incorporated into the exterior of the facility's
ground floor to mimic conventional development in that Zone District.

(Ord. No. 17-2005, §1)



26.515.050. Cash-in-lieu for Mobility Enhancements.

A. General. The City conducted a parking facility analysis in the fall of 2001 and determined
the costs associated with developing new parking facilities to serve the demands of development.
While not all potential facilities represented the same potential expenditure, facilities considered
likely to be developed by the City required an expected twenty-five thousand dollars
($25,000.00) to forty thousand dollars ($40,000.00) per space to develop in 2001 dollars.

Parking serving commercial and mixed-use development is a public amenity and serves the
mobility of the general population. As such, the mobility needs of the general population can be
improved through various means other than the provision of on-site parking spaces.

B. Cash-in-lieu. A cash-in-lieu payment, for those types of development authorized to provide
parking via cash-in-lieu, may be accepted by the Community Development Director to satisfy the
off-street parking requirements as long as the following standards are met:

1. Amount. In developments, where the off-street parking requirement may be provided via
a payment-in-lieu, the applicant shall make a one-time only payment to the City, in the
amount of thirty thousand dollars ($30,000.00) per space. A prorated payment shall be
made when a portion of a space is required.

2. Time of payment. The payment-in-lieu of parking shall be due and payable at the time of
issuance of a building permit. All funds shall be collected by the Community
Development Director and transferred to the Finance Director for deposit in a separate
interest bearing account.

3. Use of funds. Monies in the account shall be used solely for the construction of a parking
facility, transportation improvements, including vehicles or station improvements,
transportation demand management facilities or programs, shared automobiles or
programs and similar transportation or mobility-related facilities or programs as
determined appropriate by the City.

4. Refunds. Fees collected pursuant to this Section may be returned to the then-present
owner of the property for which a fee was paid, including any interest earned, if the fees
have not been spent within seven (7) years from the date fees were paid, unless the
Council shall have earmarked the funds for expenditure on a specific project, in which
case the time period shall be extended by up to three (3) more years. To obtain a refund,
the present owner must submit a petition to the Finance Director within one (1) year
following the end of the seventh (7™) year from the date payment was received by the
City.

For the purpose of this Section, payments collected shall be deemed spent on the basis of
"the first payment in shall be the first payment out." Any payment made for a project for
which a building permit is revoked or cancelled, prior to construction, may be refunded if
a petition for refund is submitted to the Finance Director within three (3) months of the
date of the revocation or cancellation of the building permit. All petitions shall be



accompanied by a notarized, sworn statement that the petitioner is the current owner of
the property and that the development shall not commence without full compliance with
this Chapter and by a copy of the dated receipt issued for payment of the fee.

5. Periodic review of rate. In order to ensure that the payment-in-lieu rate is fair and
represents current cost levels, it shall be reviewed periodically. Any necessary
amendments to this Section shall be initiated pursuant to Section 26.310.020, Procedure
for amendment.

(Ord. No. 17-2005, §1)



RECEPTION#: 565855, 01/05/2010 at
10:12:34 AM,

10F 8, R $41.00 Doc Code RESOLUTION
Janice K. Vos Caudill, Pitkin County, CO

RESOLUTION No. 17
(Series of 2009)

A RESOLUTION OF THE ASPEN PLANNING AND ZONING COMMISSION,
ASPEN, COLORADO, DETERMINING THAT AMENDMENTS TO THE
FOLLOWING CHAPTERS AND SECTIONS OF THE CITY OF ASPEN LAND
USE CODE OF THE CITY OF ASPEN MUNICIPAL CODE MEET
APPLICABLE STANDARDS OF REVIEW: 26.415.120 - APPEALS, NOTICE TO
CITY COUNCIL AND CALL UP; 26.412.040.B - APPEALS, NOTICE TO CITY
COUNCIL AND CALL UP; 26.415.070.D.3 - CONCEPTUAL DEVELOPMENT
PLAN REVIEW; 26.415.070.D.4 - FINAL DEVELOPMENT PLAN REVIEW.

WHEREAS, in accordance with Sections 26.210 and 26.310 of the City of
Aspen Land Use Code, the Director of the Community Development Department
initiated amendments to the Land Use Code related to the provisions for City Council
“call-up” review of Conceptual Review approvals granted by the Historic Preservation
Commission and the Planning and Zoning Commission; and,

WHEREAS, pursuant to Section 26.310, applications to amend the text of Title
26 of the Municipal Code shall be reviewed and recommended for approval, approval
with conditions, or denial by the Community Development Director and then by the
Planning and Zoning Commission at a public hearing. Final action shall be by City
Council after reviewing and considering these recommendations; and,

WHEREAS, the Community Development Director has recommended denial of
the proposed amendments to the City of Aspen Land Use Code Sections 26.415.120 -
Appeals, notice to City Council and call up; 26.412.040.B - Appeals, notice to City
Council and call up; 26.415.070.D.3 - Conceptual Development Plan Review;
26.415.070.D.4 — Final Development Plan Review, as described herein; and,

WHEREAS, the amendments proposed herein are consistent with the Aspen
Area Community Plan which, in part, calls to “retain and encourage an eclectic mix of
design styles and to maintain and enhance the special character of our community”; and,

WHEREAS, during a duly noticed public hearing on April 21, 2009, continued to
June 16, 2009, continued to November 3, 2009 and continued to December 15, 2009 the
Planning and Zoning Commission recommended that City Council approve amendments
to the text of Sections 26.415.120 - Appeals, notice to City Council and call up;
26.412.040.B - Appeals, notice to City Council and call up; 26.415.070.D.3 - Conceptual
Development Plan Review; 26.415.070.D.4 — Final Development Plan Review, as
described herein, by a 3 - 1 vote; and,

WHEREAS, the Aspen Planning and Zoning Commission finds that the
amendments meet or exceed all applicable standards pursuant to Chapter 26.310 and that the
approval of the amendments is consistent with the goals and elements of the Aspen Area
Community Plan; and,

Planning & Zoning Commission Reso #17 of 2009
De novo Code Amendment
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WHEREAS, the Aspen Planning and Zoning Commission finds that this Resolution
furthers and is necessary for the promotion of public health, safety, and welfare.

WHEREAS, the amendments to the Land Use Code are delineated as follows:
Text unaffected is black and in standard print and looks like this. :Fe*t—bemg—remeved—rs

red-with-strikethrough-andlooksJike-this—Text being added to the code is red with

underline and looks like this.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY OF ASPEN
HISTORIC PRESERVATION COMMISSION as follows:

Section 1: Section 26.415.120 - Appeals, notice to City Council and Call-Up, which
section describes the process for City Council “call-up” of Historic Preservation
Commission decisions, shall be amended as follows:

26.415.120. Appeals, Notice to City Council, and Call-Up.

A. Appeal.  Any action by the HPC in approving, approving with conditious or
disapproving a development order and an associated certificate of appropriateness for
major development, demolition approval or relocation approval may be appealed to the
City Council by the applicant or a property owner within three hundred (300) feet of the
subject property in accordance with the procedures set forth in Chapter 26.316.

B. Notice to City Council. Following the adoption of a resolution approving,
approving with conditions or disapproving a Concegtual Ddevelopment Plan application
for a certificate of appropriateness for major development, demolition approval or
relocation approval of a designated property, the HPC shall promptly notify the City
Council of its action to allow the City Council an opportunity to avail itself of the call-up
procedure set forth in Subsection 26.415.120.C and D._Notification shall consist of a
description in written and graphic form of the project with a copy of the approving
document.

A Call-up. The City Council may order call up of any action taken by the HPC as
described in Section 26.415.070 within thirty (30) days of the decision, action or
determination. Consequently, applications for Final Development Plan Review shall not
be accepted by the City and no associated permits ean-shall be issued during the thirty
(30) day call-up period._If City Council exercises this call-up provision. no applications
for Final Development Plan Review shall be accepted by the City and no associated
permits shall be issued until the City Council takes action as described in subsection
26.415.120.D. If the City Council does not call up the action within the call-up period.
the resolution of HPC shall be the final decision on the matter.

D. City Council action on appeeal-or-call-up. The City Council shall, at a public
meeting, consider the application en-the-record-established-before-the HPCde novo. The

City Council may, at its discretion, consider evidence included in the record established
by the Historic Preservation Commission or supplement the record with additional

Planning & Zoning Commission Reso #17 of 2009
De novo Code Amendment
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evidence or testimony as necessary. The City Council shall conduct its review of the
apphcatlon under the same crltena apphcable to the reviewing bodv shaH—&f-‘ﬁam—ﬂae

HPG-h&S-exeeeded—rGSjﬂﬁsd—teaen—eFabusedm-d}se;etma—The Clty Councﬂ ’s shaH—take

sueh-action shall be as—+

limited to:

1. Accepting the decision.
IR e the-decision-
) Alterined i : L

32. Remanding the application to the HPC_with direction from Council for rehearing
and reconsideration. (Ord. No. 1-2002, § 7 [part]; Ord. No. 52-2003, § 10)

3. Continuing the meeting to request additional evidence, analysis, or testimony as
necessary to conclude the call-up review.

E. Additional Actions. The rehearing and reconsideration of the application by the HPC
shall be duly noticed pursuant to Section 26.304.060.E Public Notice and shall be limited
to the topics listed in the direction from Council. The HPC decision is final and concludes
the call up review. Substantive changes. as defined in Section 26.415.070.E. 2 Substantial
Amendments, made to the application during the call up review and outside the topics
listed in the remand from Council shall be reviewed pursuant to Section 26.415.070.E
and shall require a new call up notice to City Council. The call up review shall be limited
only to the changes approved in the Substantial Amendment application.

Section 2: Section 26.412.040.B. — Appeals, notice to City Council and Call-Up, which
section describes the process for City Council “call-up” of Commercial Design Review
decisions, shall be amended as follows:

26.412.040.B. Appeals, Notice to City Council, and Call-Up.

1. Appeals. An applicant aggrieved by a determination made by the Community
Development Director, the Planning and Zoning Commission or the Historic Preservation
Commission, as applicable, pursuant to this Chapter, may appeal the decision to the City
Council, pursuant to the procedures and standards of Chapter 26.316, Appeals.

2. Notice to City Council. Following the adoption of a resolution approving or
approving with conditions a development application for Ceonceptual Dédesign, the City
Council shall be promptly notified of the action to allow the City Council an opportunity
to avail itself of the call-up procedure set forth below. Notification shall consist of a
description in written and graphic form of the project with a copy of the approving
document. Also see appeal procedures, Section 26.412.090 below.

3. Call-up. Following the adoption of a resolution approving or approving with
conditions a development application for Commercial Design Review, the City Council
Planning & Zoning Commission Reso #17 of 2009

De novo Code Amendment
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may order call-up of the action within thirty (30) days of the decision, action or
deterlmnatlon Consequently, applications for Final Design shall not be accepted by the
City and no associated permits ean-shall be issued during the thirty-day call-up period. If
City Council exercises this call-up provision. no applications for Final Design shall be
accepted by the City and no associated permits shall be issued until the City Council
takes action as described in subsection 26.412.040.B.4. If the City Council does not call
up the action within the call-up period, the resolution shall be the final decision on the
matter.

4. City Council action on call-up. The Clty Counc:1l shall, at a pubhc meetlng,
con31der the apphcatlon a’e novo. en—th ¢ £ OFe ARRE—and
fone SR i ...::;‘ The Clty
Councﬂ may, at its dlscretlon, con51der ewdence mcluded in the record established by the
Historic Preservation Commission or Planning and Zoning Commission, as applicable, or

supplement the record with additional evidence or testimony as necessary. The City
Council shall conduct its review of the apphcauon under the same criteria apnllcable to
therewewmgbody hal-affirm-th r-of-the-Commissionun ; a-finding

abuﬁed—ﬁs-disere&eﬂ—The Clty Counc:l s—sha.-l-l-Eake—sueh action shall be as—&s—deemsed
neeessary-to-remedy-said-situationineluding-butnetlimited to:

a. Accepting the decision.

b.e.Remanding the application to the applicable Commission with direction from City
Council for rehearing and reconsideration. (Ord. No. 13, 2007, §1)

¢. Continuing the meeting to request additional evidence, analysis, or testimony as
necessary to conclude the call up review.

5 Additional Actions. _The rehearing and reconsideration of the application by the
applicable Commission shall be duly noticed pursuant to Section 26.304.060.E Public
Notice and shall be limited to the topics listed in the direction from Council. The
decision made by the applicable Commission is final and concludes the call up review.
Substantive changes. as defined in Section 26.412.080 Amendment of Commercial
Design Review Approval, made to the application during the call up review and outside
the topics listed in the remand from Council shall be reviewed pursuant to Section
26.412.080 and may require a new call up notice to City Council. The call up review
shall be limited only to the changes approved in the Amendment application.

Section 3: Section 26.415.070.D.3 — Conceptual Development Plan Review, which
section describes the process for Review and approval of Conceptual Development Plans
by the Historic Preservation Commission, shall be amended as follows:

Planning & Zoning Commission Reso #17 of 2009
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26.415.070.D.3. Conceptual Development Plan Review.
a. An application for a conceptual development plan shall include the following:

(1) The general application information required in Section 26.304.030.

(2) A site plan and survey showing property boundaries, the location and
orientation of existing and proposed improvements and predominant site
characteristics.

(3) Scaled drawings of all proposed structure(s) or addition(s) depicting their
form, including their height, massing, scale, proportions and roof plan; and the
primary features of all elevations.

(4) Preliminary selection of primary building materials to be used in construction
represented by samples and/or photographs.

(5) Supplemental materials to provide a visual description of the context
surrounding the designated historic property or historic district including at
least one (1) of the following: diagrams, maps, photographs, models or
streetscape elevations.

(6) Verification that the proposal complies with Chapter 26.410, Residential
design standards or a written request for a variance from any standard that is
not being met.

b. The procedures for the review of conceptual development plans for major
development projects are as follows:

(1) The Community Development Director shall review the application materials
submitted for conceptual or final development plan approval. If they are
determined to be complete, the applicant will be notified in writing of this and
a public hearing before the HPC shall be scheduled. Notice of the hearing
shall be provided pursuant to Section 26.304.060.E.3 Paragraphs a, b and c.

(2) Staff shall review the submittal material and prepare a report that analyzes the
project's conformance with the design guidelines and other applicable Land
Use Code sections. This report will be transmitted to the HPC with relevant
information on the proposed project and a recommendation to continue,
approve, disapprove or approve with conditions and the reasons for the
recommendation. The HPC will review the application, the staff analysis
report and the evidence presented at the hearing to determine the project's
conformance with the City Historic Preservation Design Guidelines.

(3) The HPC may approve, disapprove, approve with conditions or continue the
application to obtain additional information necessary to make a decision to
approve or deny.

Planning & Zoning Commission Reso #17 of 2009
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Wienerstube Redevelopment

The Wienerstube redevelopment proposal went through a number of public hearings with P&Z
and City Council. City Council denied the project based on two criteria in the Subdivision
Review - consistency with the AACP and the impact the proposal would have future
development in the neighborhood. Their comments centered around the bulk, height, size and
mass of the project, and its incompatibility with the neighborhood. IN addition, Council cited
concerns that the applicant had not conducted neighborhood outreach as required in the AACP.

Following the denial, the applicant sued the city, and the case was decided by District Judge
Nichols. Her opinion cited three AACP statements related to neighborhood outreach, mass,
scale, and neighborhood compatibility:

e “Ensure the character of the built environment in Aspen is maintained through public
outreach and education about quality design, historical context, and the influence of the
existing built and natural environments.” (pg 42 of 2000 AACP)

e “The genuine character of our community should be measured by the quality of our
human interactions, not by the physical look or man-made artifacts or the magnificent
beauties of surrounding nature around us...We must elevate the best interest of people
and we must demonstrate our good will toward each other and all comers.” (pg 7-8 of
2000 AACP).

e “Housing should be compatible with the scale and character of the community and should
emphasize quality construction and design even though that emphasis necessarily
increases costs and lessens production.” (pg 25 of 2000 AACP)

In her opinion, she specifically calls out the first bullet point above as “the only specified
provision that could provide the basis for AACP ‘requirements’ as repeatedly stated by the
public and City Council” in their review. The court found that this statement was “...a
reasonable source for City Council’s understanding that maintaining the character of the existing
neighborhood is a goal of the AACP and that reaching out to the public is required to accomplish
that goal...”

The court concluded that the first bullet point above “was sufficiently specific so as to permit this
Court to review City Council’s decision. This is so primarily because City Council made it very
clear exactly what it understood to be required: the proposed project should fit in, and be
compatible with, the character of the existing neighborhood so that the existing neighborhood
could be maintained and that the developer should engage in public outreach to accomplish
maintaining the character of the existing neighborhood.”

Staff has used the direction provided from the Wienerstube case to inform the AACP gap code
amendments. Specifically, staff has proposed language to create a new, specific, requirement for
neighborhood outreach as well as adding criteria to SPA, PUD, and Subdivision that require new
development be compatible with or enhance the mix of development in the immediate vicinity of
the parcel in terms of land use, density, height, bulk, architecture, landscaping and open space,
while emphasizing quality construction and design.”
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	MEMORANDUM
	TO: City of Aspen Planning and Zoning Commission
	FROM: Jessica Garrow, Long Range Planner
	Ben Gagnon, Special Projects Planner
	Chris Bendon, Community Development Director
	RE: AACP “gap issues” Code Amendments
	MEETING DATE: January 17, 2012
	____________________________________________________________________________
	Meeting Purpose:
	The Planning and Zoning Commission approved an update to the Aspen Area Community Plan (AACP) in November, 2011.  One change in the document related to the authority the document should have in land use case review.  Staff recommended, and the P&Z vot...
	Staff would like to get feedback from the Planning & Zoning Commission regarding the proposed code amendments to the AACP Review Criteria.  The public hearing for the code amendments was continued from January 10, 2012 to January 17, 2012.
	Background & Overview:
	Since 2000, the P&Z, HPC and City Council have often relied on certain language in the 2000 AACP as part of their review of development applications, often regarding the need for new development to be compatible in mass, scale etc. with the surroundin...
	There are currently sixteen (16) review criteria in the Land Use Code that call for general compliance or consistency with the Aspen Area Community Plan.  Because the updated AACP is to be used in a guiding capacity, these references need to be amende...
	In addition, staff recommends adding criteria to the Land Use Code related to neighborhood outreach prior to the submission of development applications.  Such public outreach is referenced in the 2000 AACP, and staff believes it is a step that should ...
	Finally, staff recommends some changes to the review procedures related to Commercial Design Review to ensure review authority is maintained.  HPC and P&Z reviewed a code amendment related to this in 2009.  P&Z approved Resolution 17, Series of 2009, ...
	Code Amendment Review Procedures:
	The following is the review procedure for amendments to the land use code:
	• Pursuant to Land Use Code Section 26.310.040, City Council is the final review authority following a recommendation from the Planning & Zoning Commission for all code amendments.
	Staff Comments:

	Each proposed code amendment is outlined below.  The amendments have been limited to strictly address maintaining the existing authority the P&Z, HPC, and City Council currently have when reviewing development proposals.  The full text of the existing...
	The proposed amendments do not address other substantive changes that are called for in the 2011 AACP – a separate P&Z meeting has been scheduled for Feb 7, 2012 to prioritize those potential code amendments, which will be included in Council’s March ...
	Neighborhood Outreach – Exhibit B
	The 2000 AACP includes language that has been used by City Council to request an applicant conduct enhanced public outreach:
	 “The genuine character of our community should be measured by the quality of our human interactions, not by the physical look or man-made artifacts or the magnificent beauties of surrounding nature around us…We must elevate the best interest of people an�
	 “…the character of the built environment in Aspen is maintained through public outreach and education about quality design, historical context, and the influence of the existing built and natural environments.” (pg 42 of 2000 AACP)
	The court in the Weinerstube case found that these AACP citations could be used to require public outreach beyond typical noticing requirements.
	Staff has added a section to the Common Development Review Procedures, section 26.304, to require all major projects to conduct a form of enhanced public outreach.  The proposed language is written to require that any project being reviewed by City Co...
	P&Z should consider if enhanced public outreach should be a requirement, or if it should be a suggestion for all development proposals.
	Exhibit B includes the proposed new section.
	Amendments to the Land Use Code and Zone District Map – Exhibit C
	The current code requires code changes or rezoning proposals to meet nine review criteria in section 26.310, including the need to be consistent with the AACP. Staff proposes to replace this criterion with the following: “Whether the proposed amendmen...
	A previous version of this proposal referenced a “recognized” community goal or objective.  P&Z requested staff explore the use of different language, stating that a “recognized” community goal might not be specific enough.  Staff suggests the languag...
	Exhibit C includes the full Review Criteria text as well as the proposed changes.
	Variances – Exhibit D
	Land Use Code section 26.314 includes a provision to enable property owners with a clear hardship to request a variance from underlying dimensional requirements.  This ability is required under state and case law.  This section on variances currently ...
	Exhibit D includes the full Review Criteria text as well as the proposed changes.
	Conditional Uses – Exhibit E
	Land Use Code section 26.425 includes six criteria to review applications for Conditional Uses, including one requiring consistency with the AACP.  Staff proposes amending this criterion to state: “The conditional use is consistent with the intent of ...
	Exhibit E includes the full Review Criteria text as well as the proposed changes.
	ESA – 8040 Greenline Review – Exhibit F
	Any development within 150 feet of the 8040 elevation line is required go through a heightened review with P&Z to ensure it is sensitive to the natural environment and visual quality of the mountainside.  One review criteria references the AACP Parks,...
	Exhibit F includes the full Review Criteria text as well as the proposed changes.
	ESA – Stream Margin Review – Exhibit F
	Any development within 100 feet of the Roaring Fork River is required go through a heightened administrative review with P&Z to ensure it is sensitive to the natural environment and quality of the river.  One review criteria references the AACP Parks,...
	Exhibit F includes the full Review Criteria text as well as the proposed changes.
	Specially Planned Area (SPA) – Exhibit G
	SPAs provide flexibility when special circumstances exist on a parcel, and the process requires creative land planning techniques while allowing use and dimensional variations.  The first SPA review criteria calls for consideration of “Whether the pro...
	Exhibit G includes the full Review Criteria text as well as the proposed changes.
	Planned Unit Development (PUD) – Exhibit H
	PUDs provide flexibility in the planning process and encourage flexibility and innovation in development.  They allow changes to the underlying dimensional requirements if they will result in greater compatibility with the surrounding land uses and de...
	There is one criterion requiring consistency with the AACP.  Staff suggests amending that criterion to reflect the mass and scale criterion in SPA:  “The proposed development shall be compatible with or enhance the mix of development in the immediate ...
	In addition, a criterion to allow changes to the maximum density of a project is included in the PUD section.  Staff proposes eliminating the AACP language.  In staff’s experience, the general, aspirational language of the AACP does not provide meanin...
	Finally, there are three review criterion related to Architectural character.  Staff proposes adding similar language as the SPA change to ensure quality construction and design considerations are included in all PUDs.
	Exhibit H includes the full Review Criteria text as well as the proposed changes.
	Growth Management – Exhibit I
	Any project that creates new net livable or net leasable space is required to go through the Growth Management Quota System.  There is one criterion requiring consistency with the AACP.  In staff’s experience, the AACP has not an effective tool in the...
	In addition, each year City Council meets to discuss if any unused Growth Management allotments should be rolled-over to the next year.  One criterion requires consistency with the AACP, which staff proposes to eliminate.  The review is a technical ac...
	Exhibit I includes the full Review Criteria text as well as the proposed changes.
	Subdivision – Exhibit J
	Any project that creates new units of land is required to go through the subdivision process.  There is one criteria requiring consistency with the AACP.  Staff suggests amending that criterion to reflect the mass and scale criterion in the SPA sectio...
	In addition, one criterion allows changes to Engineering standards if the proposed engineering design is compatible with the AACP.  Staff proposes eliminating the language.  The Engineering Department is supportive of the change, as they have far more...
	Exhibit J includes the full Review Criteria text as well as the proposed changes.
	Off-Street Parking – Exhibit K
	The off-street parking section of the Land Use Code includes review criteria for commercial parking facilities.  One criterion requires that the location, design, and operating characteristics of the facility be consistent with the AACP.  Staff recomm...
	Exhibit K includes the full Review Criteria text as well as the proposed changes.
	Referral Comments:
	Staff requested input from the Parks and Engineering Departments, as certain criterion referenced their plans and work program.  Their comments were incorporated into the proposed changes.
	Recommendation:
	Staff recommends approval of the proposed code amendments.
	Recommended Motion:
	“I move to approve the AACP gap code amendments, as outlined in Resolution No. ___, Series of 2012.”
	Attachments:
	Exhibit A – Review Criteria and Staff Findings

	Exhibit B – Neighborhood Outreach
	Exhibit C – Amendments to the Land Use Code and Zone District Map
	Exhibit D – Variances
	Exhibit E – Conditional Uses
	Exhibit F – ESA – 8040 Greenline Review and Stream Margin Review
	Exhibit G – Specially Planned Area (SPA)
	Exhibit H – Planned Unit Development (PUD)
	Exhibit I – Growth Management
	Exhibit J – Subdivision
	Exhibit K - Off-Street Parking
	Exhibit L – P&Z Resolution 17, Series 2009, Code Amendment on Council Call-Ups
	Exhibit M – Examples of how the AACP has been used, Clark’s Market, Bidwell, and Weinerstube
	Exhibit N – Public Comment on the proposed code changes
	Exhibits A_M_1.17.2012.pdf
	Staff Findings
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	Exhibit M_past case examples
	 “Ensure the character of the built environment in Aspen is maintained through public outreach and education about quality design, historical context, and the influence of the existing built and natural environments.” (pg 42 of 2000 AACP)
	 “The genuine character of our community should be measured by the quality of our human interactions, not by the physical look or man-made artifacts or the magnificent beauties of surrounding nature around us…We must elevate the best interest of people an�



